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: hotert ©. Lowery, Fire Commissicn>r. 
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Service connected, 

The committee .t tuis exemineti«n wes Ledie-l (fficers 
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SARROSICK V. LOWERY) (P. JAI5-JA23) 
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EXHIBIT 3 - COMPLAINT IN SARROS ICK 
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The plaintiffs by TSRARI I ; plni- 
ing of the cef Gants, respectf 1] 
tne Court 
FIRST: The Tia z f f are reat ; ‘ the 
State of New York ar citizens of the Unit tat 
+, ¥ m< 


tioned, the plaintirfs were duly a 
civil service Uniformed Fire Forces of the Fire De 
partment of the City of New york and thus became, 1” 
certain spé cific instances, members of eit r one 
or the other o% the Fire Depart nt Tension Tuncs, 
Article 3 or Articie IB. 

THIRD: At variable times subst ent to 


their appointments as aforesaid, some of the rlain- 
i r 


tiffs took and passed civil service promotion exa- 


perior ranks from 


minations a: 7 thus attained ¢s 


Lieutenant to Rattalion Chief, with total service 


in specific instances for neriods between 16 and 31 


years. 


FOURTH: The deferncart LOWFRY is now the Fire 


Commissioner of the City of tow York duly apreinted 


as such accordine t law; an? also the Chairman and 
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SEVENTH: Article 
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(emphasis supplied) 
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tic ’ 1 medical officer f such 

epartment ma rertify | t e qualified 
t ¢ erfon oY if suc r be retire 
hefore th c<piration of ten years serv: P 
the annua 1llowance to be pa to such 
member, shall be one-thirc of! the annual 
compensatio! r1llowed such member at the rte 
of his retirement from the service." 

* * * ~ * 

NINTH: In respect to membershin in the 
-cment Pension Fun (Artic! IR), far as 
rent, in part, provides 

ection B19-7.83 Retiremer for ordinary 
disability. - Medical examination of a 
member in city-service for ordinary disa- 
bility shall be made upon the application 
of the commissioner, or upon the application 
of such member or of a person actina in his 
behalf, stating that such member is phy- 
sically or mentally incapacitated for the 
performance of duty and ought to be retired. 


If such medical examination shows that such 
member is physically or mentally incapacitated 
for the performance of duty and ought to be 
retired, the medical board shall so report 

and the board shall retire such member for 
ordinary disability not less than thirty 


nor more than ninety days after the execution 
and filing of application therefor with 

the pension fund, (As added by L.L. 1941, 
No. 53, August 29.)" 


"Section Bl19-7.84 Retirement; for accident 
disability. Medical examination of a 

member in city-service for accident disability 
and investigation of all statements and 
certifications by him or on his behalf in 
connection therewith shall be made upon the 
application of the commissioner, or upon the 
application of a member or of a person 

acting in his behalf, stating that such 

member is physically or mentally incapacitated 
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for the performance of City-service, as a 
natural and proximate result of such city- 


service, anc certifying the time, place anc 


conditions of such city-service per formed 
by such member resulting in such alleqed 


disability and that such alleqed disability 


was not the result of wilful neqliqence 

on the part of such member and that such 
member should, therefore, be retired. 

If such medical examination and investiaat: 
shows that such member is Physically or 
mentally incapacitated for the performance 
of city-service as a natural and proximate 
result of an accidental injury received in 
such citv-service while a member, and that 
such disability was not the result of 
wilful negligence on the part of such 
member and that such member should be 


retired, the medical board shall so certify 


to the board, stating the time, place and 
conditions of such city-service performed 


by such member resulting in such disability, 
and such board shall retire such member for 


accident disability forthwith. (As addea 
by L.L. 1941, No. 53, August 29.)" 


. NTH: Upon information and belief, althoua 


all plaintiffs herein sustained physical injuries an 


one 


(1) 


plaintiff also sustained mental injuries, in 


the actual performance of their Civil service duties 


which rendered them, in appropriate instances, either 


hysically or mentally unfit for the performance of 
phy S y 


fire duties within the meaning and intent of the 


pertinent provisions of the Administrative Code of 


the City of New York and of the Fire Department's 


Rules and Regulations, each of them was induced or 
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COMPLAINT 


lulled by the ‘yre Department int ry sense of security 
to acce pt 1Y compromi e, its recommendations and 
assiqnments of "light dutv" and t e relieved fron 
active service at fires unt each of them reached 
mancatory retiremer aqe; or sooner, i on a 
findinc by the Medical ard that he then 
assume active fire duties; that suct r 1d/or 
inducements were predicated upon conditions encompas- 
sing certifications by the Medical Roa ait’ each 
plaintiff (a) was qualified to perform SlLiqnh: duty", 
(b) was willing to remain with the Fire Department 
and waive his rights to apply for a three-fourths 
service-connected disability and, (c) would accept in 
lieu thereof findings by the Medical ard of dis- 


qualification on account of 


partial 


permanent disability 


in non-service performance of duties 1t aualified 

to perform “light duty", sedentary aracter, 
ELEVENTH: In each case, the Fire Department 

Suggested to the Medical PRoard that if the latter 

would make its determination of non-service disabilities 


to render disqualification for the performance of 


fire duties but qualification of "light cuties", 


the Fire Department would 


such qht 


duties"; 


assign to the 


thereafter 


plaintiffs 


+ 


» in each the 


case, 


“Medical RNoard made such determinations and recomme 
to the oard of Trust. 
Pension Funds and the 


appropriate resolutions 


respect e dates of 
relied 
and/or inducements as rforesaid and 
their performance of 
as early as April, 1956 and continuously 
without interruption until their compulsory and 
retirements prior to attainment of mandatory 
retirement age, as hereinafter more fully stated, 
spite of the fact that in each plaintif 
findings and recommendations were made by the Medi 
Boare that each was able to continue performance 
of sedentary work as theretofore; accordingly, in 
reliance of the factors outlined in paragraphs 


complaint numbered "TENTH" and "ELEVENTH", the 


plaintiffs waived their rights to apply for service- 


connected disability reitrement. 
THIRTEENTH: That in respect to plaintiffs, 
RAYMOND Ss. SARROSICK, CONSTANTINE MONTAGNA, TIMOTHY 


A. O'CONNOR, PETER B. BEKTSZ, ROBERT M, REILLY, all 


effective October 2, 1969; as to plaintiff, EDWARD 


T. MALONF, effective October 4, 1969; as to plaintif‘, 


LOUIS SHAENER, effective Ju ly 14, 1970: and as to 
plaintiff, JAMFS J. BURNS, effective Auaust 39, 1970: 
each of them was retiré fo urred 
Jisability prior to ttainment of tery retirement 
age. 

vet FOURTEENTH: That the as { te plain 
tiffs of “light duty" ar their abilit tinue 


such after their compliance with al 


D 
~~ 
D 


considerations, as aforesaid, he subsequent breac! 
thereof by t e Fire Department, in illeaal retiring 
each plaintiff prior to mandatory retirement age on 
non-service incurred disability, was a clear impairment 
of their constitutional rights under Article 5, section 
7 of the New York State Constitution. 

FIFTEENTH: That plaintiffs have no adequate 
remedy at law. 

WHEREFORE, plaintiffs demand judgment that: 
(a) the defendants and each of them be 
directed to specifically perform the constitutional 


contracts herein; 


(b) the retirement of each plaintiff on 


a non-service disability be declared null and void; 


Exhibit 3 - Complaint in Sarrosick v. Lowery 


VFRIFIFD COMPLAINT 


that they be restored to employment in the Fire 
Department of the City of New York until mandatory 
retirement age, as provided by law; that each plain- 
tiff be assigned to perform “iight duty” until 
mandatory retirement age or soone., if the Me 
Board prior thereto certifies that 

could assume active fire duties; 

(c) each plaintiff 
Gefencants differentials 
alloted retirement allowances 
whole of the periods from the 
their respective retirement tc 

(d) should the 
herein, that plain 
Jury thereon; 

(e) each plaintiff have such other and 
further relief as may be just and proper together 
with interest, costs and disbursements of this action. 

ISRAEL & LEEDS 
{Verified by Attorneys for Plaintiffs 
Raymond S. Sarrosick Office & P.O. Address 
Constantine Montagna 170 Broadway 
Timothy A. O'Connor New York, N.Y. 10038 
Louis Shaener Tel. No.: 964-0914 
Peter B. Bekesz 
Fdward T. Malone 
Robert M. Reilly 


James J. Burns] 


Sworn to 
November 10th, 1970 
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EXHIBIT 4 - ADMINISTRATIVE SEPARATIONS LIMITED SERVICE 
PERSONNEL FROM THE FIRE DEPARTMENT (P, JA34-JALS) 
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SUMMONS DATED APRIL 22, 1975 JA4LE 


4 m | f 
UNITED STATES DISTRICT COURT "% C G () 9 
oe ; 


EASTERN DISTRICT OF NEW YORK 


CONSTANTINE MONTAGNA, 


-against- 


JOHN T. O'HAGAN, as FIRE COMMISS- 

IONER OF THE CITY OF NEW YORK and 

as CHAIRMAN and TREASIURER OF THE SUMMONS 
FIRE DEPARTMENT PENSION FUND (APRT- i is 
ICLE I) and the BOARD OF TRUSTEES 
OF THE FIRE DEPARTMENT PENSION 
FUND, 


To the above-named defendants: 

YOU ARE HEREBY SUMMONED and required to serve upon 
HOWARD C, FISCHBACH, plaintiff's attorney, whose address is 
78-15 22lst Street. Flushing, New York 11364, an answer to 
the complaint which is herewith served upor you within twenty 
(20) days after service of this summons upon you, exclusive 
of the day of service. If you fail to do so, judgment by 


default will be taken against you for the relief demanded in 


the complaint, 


Dated, (/', 
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| VERIFIED COMPLAINT IN MONTAGNA V. O'HAGAN 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT oF NEW YORK 


vat : ~ 7 O | 
CONSTANTINE MONTAGNA, ‘at VU 2 
Plaintiff, CIVIL ACTION 
NO. 

-against- oe ee 
JOHN T, O'HAGAN, as FIRE COMMISS 
IONER OF THE CITY OF NEW YORK and 
88 CHAIRMAN and TREASURER OF THE 
FIRE DEPARTMENT PENSION FUND (ART- 
ICLE I) and the BOARD OF TRISTERS 
OF THE FIRE DEPARTMENT PENSION 
FUND, 


Defendants, 


The Plaintiff, CONSTANTINE MONTAGNA, by his attorney| 
HOWARD C, PIS CHBACH, respectfully represents unto this 
Honorable Court as follows: 

1. The jurisdiction of this Court is invoked 
pursuant to Title 28, tnited States Code. Section 1343, 

2. Plaintiff's Claim is predicated upon the pro- 
visions of Title 42, United States Code, Section 1983, in 
that he was wrongfully retired from his employment as Lieuten- 
ant in the Uniformed Fire Forces of the Fire Department of 
the City of New York, in violation of his rights as a citizen 
of the United States, under the Constitution of the United 
States, Specifically, but not limited to, his rights to 
Equal Protection of the Laws pursuant to the Fourteenth 
Amendment thereto and the Constitution of the State of New 
York, Article I, Section 11. The matter ir controversy 
exceeds, exclusive of interest and costs, the sum of ten 


thousand ($19,900,909) dollars. 
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3. Plaintiff is a citizen of the United States 
and resides in East Williston, Long Island, New York, which 


is within the jurisdiction * this Court. 


4, At all material times alleged in this complaint, 


plaintiff was duly appointed into the Civil Service Uniform- 


ii 


ed Fire Forces of the Fire Department of the City of New 


York on January 1, 1938, at which time he chose to become 
and did become a member of Ar -ie I of the Pire Department 
Pension FPund. 

5. Subsequent to his appointment as aforesaid, 


plaintiff passed a civil service promotion examination and 


thus attained the rank of Lieutena: , with service in the 


Fire Department of the City of New York totaling 31 years. 


6. At all times alleged in this complaint, one, 


ROBERT 0. LOWERY, was then duly appointed Fire Commissioner 


of the City of New York, an Simultaneously, among other 


things, also became Chairman and Treasurer of Article I of 
the Fire Department Pension Fund, pursuant to law; the 


present defendant, JOHN T. O'HAGAN, is the successor to the 


now retired ROBERT 0. LOWERY, and thus presently occupies 
all of the positions in the F're Department of the City of 


New York formerly held by the latter also irsuant to law. 


7. At all material times alleged in this complaint, 
defendant BOARD OF TRI'STEES OF THE FIRE DEPARTMENT PENSION 
FUND, ARTICLE I, 18 composed of 12 members, including the 
Fire Commissioner of the City of New York, 

8. Defendant BOARD OF TRUSTEES OF THE FIRE DEPART- 


MENT PENSION F'IND, ARTICLE I. is empowered by law to make 


valid decisions in respect to retirements of memers of said 
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Fund in strict accord with the pertinent and appropriate 
provisions of the Administrative f the City of New 
York. 

9. The Administrative Code of the City of New 
York provisions of the FIRE DEPARTMENT PENSION FUND, ARTICLE 
I, in pertinent parts, read as follows: 


“SECTION B19-4.0 Payment of pensions; 
éitabixaes, retirement for service.--- 
a. The board of trustees shall retire 
any member who, upon 4n examination, as 
provided in subdivision d of — section, 
may be found to be disqualified, physic- 
ally or mentally, for the eatenanans of 
his duties. Such member so retired shall 
receive from such pension fund an annual 
allowance or pension as provided in this 
section. In every case such board shall 
determine the circumstances thereof, and 
Such penS8ion or allowance So al lowed is 
to be in lieu of any salary received by 
Such member at the time of his being so 
retired. The department shall not be 
liable for the payment of any claim or 
demand for services thereafter rendered, 
and upon the following conditions: 
(emphasis supplied) 


ene 


"2, In case of partial rmanent dis- 


ability at any time “caused Ih Gi or induced 
by the 


actual performance of the duties 
oF his position ay enon Sie ualifies him 
ar rotalia oct ctive dut In the 
onty non ace the member So disabled 
Shall be relieved by the commissioner 
from active service at fires and assigned 
to the performance of such li uties 
aS a medical officer of such Nenartaant 
may certify h ualified to perforn, 
or he shal pin tee os: 2 on S own applica- 
tion at not less than three-fourths of’ his 
Balary at the date of his retirement from 
the service, on an examination, as pro- 
vided by subdivision d of this section, 
showing that his disability is permanent. 
(emphasis supplied) 


2s 


"4. In case of partial permanent dis- 


ability not caused {In or induced by the 
actual performance of his duties of his 
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position, which may occur after ten 
years’ service in such department the 
member so disabled may be re “eved by 
the commissioner from ac Cive_ bervice 
at fires, but shall remain a member of 
the uniformed force, sub sect to the 
rules governing such force, and be 
assigned to t: performance of such 
light duties as a medical -fficer of 
such departmen t may sort Ns him to be 
ualified to perform, 
tcushas 8 supplied 


"Section B19-4.9 - e. The board of 
trustees shall have the _power fo ant, 
award or pay a pensior. on account of 
physical or mental ee bility or disease, 
only upon a certificate of a medical 
board or 4 special me cai board after 
exam Flo 28 provided in Bubdivisicn 

d of this section. Such certificate 
Shall set forth the cause, nature and 


extent of the disability, disease or 
injury of such member." (emphasis 
supplied) 

19. On or about February 23, 1962, the Medical 


Board of the Fire Department of the City of New York 
physically examined pleintiff and found him to be suffering 
from a partial permanent disability not caused in the per- 
formance of his duties and which was ilagnosed as bilateral 
Spurs of the oscalsis with a prognosis that he would be un- 
able to perform full fire duty; however, said Medical Board 
made its recommendation at the same time that plaintiff be 
assigned to the LIGHT SERVICE SQUAD, more briefly referred 
to as LSS -- all of the foregoing, apparently under author- 
ity of Administrative Code section » Subdivision a, 
paragraph 4, 

ll. Periodically thereafter, plaintiff was required 


and did submit himself to phySical examination by the Medical 


= 


Board for re-evaliat of his physical condition and his 
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LSS status, the last of which took place in 1968 and which 
led to the Pire Department's Medical Division letter of 
November 25, 1968; annexed hereto as Plaintiff's Exhibit 
"1" is a copy of that letter which, in substance, certifies 
that plaintiff still has pain in his heels due to bilateral} 
Spurs of the oscalsis, but, nevertheless, recommends that 
he be “continued” in Limited Service. (em, phasis supplied) 

12. Despite the affirmative and positive action by 
the Medi al Board in recommending plaintiff's continuance of 
his LSS duties as aforesaid and without further required 
medical examination at any time thereafter certifying him 
as "unfit" to rerform any duty, “artic 
Yire Commissioner of the City of New York arbitrarily, 
illegally and unconscionably retired him, allegedly and/or 
apparently under the provisions of the Administrative 
of the City of New York, contrary to Section B19-4.9 a. 
Subparagraph 4, contrary to decisional and statutory law 
and more particularly contrary to the “equal protection of 
the laws" provisions of the Fourteenth Amendment, Section . 
of the Constitution of the United States and Article Bs 
Section 11 of the New York State Constitution. 

13. Heretofore, certain other persons, including 
this piaintiff, commenced an equity action in the New York 


State Supreme Court entitled SARROSICK,et al. LOWERY, et 


al., (not officially reported below), affirmed without 


opinion 352 NYS 2d 418 and leave to appeal denied 34 NY 24 
514. Trial term had rendered judgment dismissing the com- 
plaint against all plaintiffs, two of whom had been members 


of Article I of the Pension Fund and the others members of 


Article IB. In that action plaintiffs there had sought to 


(a) preserve and enforce their constitutional contractual 


rights created by Article 5, zction 7 of the New York State 
Constitution and the pertinent iministrative Code provisions 


applicable to their membership in either Article I or IB of 


the Pire Department Pension Funds (b) declare null and 
void their retirement on 80-called non service-connected 


disabilities; (c) re-assiging them to light duty which they 
rendered immediately prior to their retirements until reach- 
ing retirement age of 65 years; and, ( zranting them 
differentials of wages between their respective allowances 
and full pay for their effective period of such retirements. 
At the trial of the issues of fact and law in 
SARROSICK, no part of that action pleaded a violation of 
the Fourteenth Amendment, Section 1 and the trial judge in 
his decision made no reference to this but confined himself 
to the issues of fact and his interpretation of the appro- 
priate Administrative Code provisions and certain cited 
cases in the briefs submitted which he held to be misp’aced. 
(For the convenience of this Court, 4 copy of Mr. Justice 
Fein's decision at Trial Term is annexed hereto as Plaintiff's 
Exhibit "2”) 

15. The thmust of the New York State Supreme Court 
action in SARROSICK was directed exclusively upon issues of 
fact arising out of contractual constitutional rights 
conferred by Article 5, Section 7 of the New York State Con- 
stitution, and with respect to the law on BREEN v. FIRE 


DEPARTMENT PENSION FUND, 299 NY 3 and Peo. ex. rel. CUNNING- 


HAM v. HAYES, 56 Misc. 531; no relief was then sought under 


JAS3 
the Fourteenth Amendment, Section 1 of the United States 
Constitution or under Article I, Section 11 of the New York 
State Constitution. 

16. During the trial in SARROSICK, the uncontro- 
verted proof thereat showed that (a) plaintiff in this case 
was then 59 years old; (b) he was separated from the Fire 
Department by retirement on October 2, 1964 n &@ non-service4 
connected disability; (c) he was a member of Article I of 
the Pension Fund; (d) he served commendably on the LS Squad 
from February 23, 1962 to the date of his retirement; and 
(e) he was never physically examinec after November 25, 1968 , 
but on the contrary, when last examined, was recommended for | 
conv...uance to perform his LSS duties witk absolutely no 
certification whatsoever that he was unfit to perform any 
duty as required by 1 before effective retiremi:. could 
take place, 

17. Acting Lieutenant ANDREW T. DOHERTY, defend- 
ant's own witness, testified at the trial and revealed the 
irregular procedures and circumstances followed (and was 
unable to explain them) surrounding this Plaintiff's re- 
tirement in the face of the letter of November 25, 1968, 
Plaintiff's Exhibit “I") which unequivocally showed plain- 
tiff's physical condition to be unchanged and contained a 


recommendation that he be continued in Limited Service. 


18. The Chief in Charge of the Bureau of Personnel 


of the Fire Department, BERNHARD J. MULLER, testified with 
great reluctance in plaintiff's favor on two vital issues, 
to wit, that (a) retirements of Article 1 members are made 


on a QUOTA basis established by the Bureau of the Budget of 
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the City of New York and not under the RULES as referred to 
in the retirement statute Section B19-4.0, subdivision a, 


~ 


paragraph 4 of the Administrative Code, and (b) without a 


CERTIFICATE of our own MEDICAL BOARD, a member may not be 
retired under Article I (none could be found by the depart- 
ment applicable to plaintiff) except the positive certifica- 


tion to continue him in LSS duties as referred to in Plain- 


tiff's Exhibit "1", 

19. No real distinctions exist, as ruled contrari- 
wise by Mr. Justice Fein in SARROSICK between Section 
B19-4,0, su’ *ivision a, paragraphs 2 and 4 since both pro- 
visions extend the same privileges to both members who are 
injured in the line of duty and those who become disabled 
outside line of duty; both classifications of the membership 
in Article I perform the very same functions on the Light 
Duty Squad when unable to render full fire duties; and 
therefore to uphold distinctions between the two classifica- 
tions contained within a single over-all provision on re- 
tirements to which each class contribute alike would be 
violative of the Fourteenth Amendment, Section 1 of the 
Constitution of the United States and Article 1, Section 11 
of the New York State Constitution, both in respect to the 
"equal protection of the laws" and contrary to the common 
purpose, a]1 of which essentially are arbitrary and capri- 
cious. 

29. Furthermore, plaintiff brings this claim 
against the aforementioned individual defendants. The wrong + 


ful acts and omissions of said defendants herein complained 


of occurred and continues to occur while defendants were 


JASS 
and still are acting ir their respective capacities as 
officials of the City of New York and the Pire Department 
Pension Pund Article I and the Board of Trustees, under 
color of State statutes, the Charter and Administrative Code 
of the City of New York, Regulations and/or customs and 
usages of the government of the City of New York. 

WHEREFORE, plaintiff demands judgment that: 

(A) the retirement of plaintiff on a non service- 
connected disability be declared null and void; and that he 
be restored to the position of Lieutenant of the Uniformed 
Fire Forces of the Fire Department of the City of New York 
until mandatory retirement age, as provided by law; he be 
assigned to perform “light duty” until mandatory retirement 
age or sooner, if the Medical Board prior thereto certifies 
that he could assume active fire duties; 

(B) in addition to reinstatement, plaintiff be 
afforded the appropriate salary adjustments and wage differ- 
entials between his allotted retirement allowance and full 
pay, promotional opportunities, benefits, options and priv- 
ileges from the time of his wrongful retirement on October 
2, 1969 to the date of his reinstatement, together with 
interest thereon; 

(C) defendants be enjoined from retiring plaintiff 


for either a service-related disability or non service-dis- 


ability except in strict accordance with Section B19-4.0 of 


the Administrative Code of the City of New York; 
(L) shou.i there develop an issue of fact herein, 


then plaintiff be accorded a trial by jury thereon; 
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(E) plaintiff be granted such other and further 
relief as to the Court may deem proper together with interest, 


costs and digbursements of this action. 


HOWARD C, FISCHBACH 
Attorney for Plaintiff 
Office & P.O. Address 
78-15 221 Street 
Flushing, N.Y, 11364 


: ie! aaa 
Tel: (212) 465-4096 


JA57 


Vérified Complaint in Montagna v. O'Hagan 
(P. JA47-JA57) 


STATE OF NEW YORK  ) 
>: 88. 
COUNTY OF NASSAT } 


CONSTANTINE MONTAGNA, being duly sworn, deposes 
and says that deponent is the plaintiff in the within 
action; that deponent has read the foregoing complaint and 
knows the contents thereof; that the same is true to 
deponent's own knowledge, except as to the matters therein 
stated to be alleged on information and belief, and that as 
to those matters deponent believes it to be true. 


y) ie > 
barlpilknr dhithy 


Sworn to before me this 


day of April, 1975 


SAMUEL H. BRADLEY 
NCTARY PUBLIC, State of New Yor 
N 09? 


ran 

No ) 

Qualified in N 1 ty 
1 LXPwes MoM ) 


EXHIBITS ANNEXED TO FOREGOING COMPLAINT 
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EXHIBIT 1 - LETTER OF FIRE DEPARTMENT DATED NOVEMBER 23% 1968 
Letter of Fire Departinent, dated Nov. 25, 1968 ROBERT 9. LOWERY 


Re: Lieut. Constantine Montagna 


% 


OT CITY OF NEW YORK 
y 


FIRE DEPARTMENT 


MEDICAL DIVISION 
278 SPRING STREE | 
NEW YORK. N.Y., 10013 


Ad qovieqrare 53226 


Lowery, Mire Commissi 
- elev, shief ledic 


Aes hecdycol re-evioluetion of member. 


// Lieul. Constantine wk ntag Ne y 
und Plannin,; Unit, apneared for medics] re-cvz 
tiinutes are 2: tollows: 


i 


Lieut. montagna cennears for re-evel 
ts wes pleced on limited service beccuse of 
OF CéisiS. Still hes noin in heels if we 
eniy period ot tine. Condition is unchens2¢ 
Opinion tint in: be continued in Limited 
Se¢rv:ce connected, 


JA59 


EXHIBIT 2 - DECISION BY FEIN, J. (NEW YORK SUPREME COURT IN 
SARROSICK V. LOWERY) 


(Omitted here but printed at P. JAIS) 
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ANSWER IN MONTAGNA V. O'HAGAN (Filed May 13, 1975) 
(P. JA60-JA6 3) 
UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 
CONSTANTINE MONTAGNA, 
Plaintiff, 
ANSWER 
~against- 
(TCP) 
JOHN T. O'HAGAN, as FIRE COMMISSIONER 
OF THE CITY OF NEW YORK and as CHAIRMAN 
and TREASURER OF THE FIRE DEPARTMENT 75 Civ. 602 
PENSION FUND (ARTICLE I) and the 
BOARD OF TRUSTEES OF THE FIRE 
DEPARTMENT PENSION FUND, 


Defendants, 


Defendants, by their attorney W. BERNARD RICHLAND, 
Corporation Counsel of the City of New York, answering 
the complaint herein. 

1. Deny the allegations contained in paragraph 
"2" thereof except admit that plaintiff predicates 
his claim upon the provisions of Title 42 United States 
Code, Section 1983 and the matter is controversy, Exceeds 
exclusive of interest and costs, the sum of ten thousand 
($10,000) dollars, 


2. Deny knowledge or information sufficient to 


form a belief as to the truth of the allegations contained 


in paragraph "3" thereof except admit that East Williston, 


Long Island, New york is within the jurisdiction of this 
Court, 

3. Deny the allegations contained in paragraph 
"9" thereof except respectfully refer the Court to section 
B19-4.Qa) of the Administrative Code of the City of New 


York for its full cont-nt and legal. effect, 


JAG 
4. beny the allegations contained in paragraph "10" 


thereof except admit that on February 23, 1962 plaintiff 
was examined by the Fire DLepartment Medical Board on his 
own application for ordinary disability retirement. 
He was found to have a partial permanent disability 
not caused ir the performance of his duties which was 
diagnosed “bilateral spurs of oscalsis,"The !iedical Board 
found plaintiff unfit for fire duty and recommended 
plaintiff's assignmer* to the Light Service Squad (LSS). 
2. bLeny the « legations contained in paragraph 
"11" thereof except admit the first sentence thereof 
and respectfully refer the Court to plaintiff's Exhibit 
"1" for its full content and legal effect. 
6. Deny the allegations contained in paragraph 
"12" thereof except admit that petitioner was retired 
on ordinary disability. 
7. Admit the allegations contained in paragraph 
"13" thereof except deny that the action was properly 
commenced in equity. 
8. Dbeny the allegations contained in paragraphs 
veer, "1S", W2E", “17%, “20°, . 7°29" and “26° thereof, 
FURTHER ANSWERING THE 
COMPLAINT AND AS A FIKS1 
SEPARATE AND COMPLETE 
Di>ENSF THERETO, DEFENDANTS 
ALLEGE: 
9. The Court lacks jurigsuiction over the subject 
matter of the complaint. 
FOR A SECOND SEPARATE AND 
COMPLETE DEFENSE DEFENDANTS 
ALLEGE ;: 


10. The complaint fails to state a cause of 


action. 
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FOR A THIRD SEPARATE AND 
COMPLETE DEFENSE DEFENDANTS 
ALLEGE ;: 
11. The complaint is barred by res judicata and/or 


collateral estoppel. 


FOR A FIFTH SEPARATE AND 
COMPLETE DEFENSE DEFENDANTS 
ALLEGE: 
12. The complaint is barred by the Statute of 
Limitations, 
FOR A SIXTH SEPARATE 
AND COMPLETE DEFENSE, 
DEFENDANTS ALLEGE: 
13. The complaint is barred by laches. 
WHEREFORE, defendants pray that this Court enter 
judgment dismissing the complaint with costs. 
Dated: May 12, 1975 
Yours, etc., 
W. BERNARD RICHLAND 
Corporation Counsel 
Attorney for Defendants 
Municipal Building 


New York, N.Y. 10007 
566-2000/2192 


. 


? * e 
By Fahad | AO aa 
Assistant Corporation Counsel 


| 
| 
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Answer in Montagna v. O'Hagan 
a JA60-JA63) | 


VERIFICATION 
STATE OF NEW YORK ) 
: Poe: 
| COUNTY OF NEW YORK ) 
STEPHEN J. MURPHY, being duly sworn Geposes and 


| says: 


| 
| 
| 
| 
| 
I am the Acting Commissioner of the Fire Department 
| 
John O'Hagan, that I have read the foregoing answer and 


know the contents thereof to be true except as to those 


| of the City of New York in the absence of Fire Commissioner 
matters therein alleged upon information and belief and 


as to thoge matters, I believe them to be true. 


warn. Gs before me this | 


day of May, 1975 
ve 2 RS | 
Koy (tlh if | 


ANTHONY BATTAGL IA 
Notary Public, State of New York | 
| No. 30-3213600 | 
| 

Qualified in Neswu County | 
Carts. tiled with Niags. Queens, Co., N.Y | 
Clere's and Resinjer's 1 

/ 

j Comamiiwics Pepires March 40 197, 
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VERIFIED COMPLAINT IN SARROSICK V, LOWERY 


(Omitted here but printed at P. JA24) 


ICI P_APPFARANCE AND ANSWER IN SARROSICK V. LOWERY 


AMF TTP 


LEASE TAKE NOTICF that I appear f the 
move named defendants in this action and for their 


answer herein, alleae: 


taine | ti paraqgi the ¢ t 1g te 
mse mms 
SRL . 
cr er eact nd ever . atior 
~ 7 +} r = ~ + 
talne 1 paraqr ¢ f the aint i- 
2 Nor mir " tary . - 
7 ate \ P 4 ir ‘ € t 1iomits 
that the secti nS Of \ te t rd p Tor 
~h s | 
emseives. 
™LITRND.- nD . IC * lary lleqatinar 
i RD: veny eac an every all JaACIO! 


contained in the Paragraphs of the complaint ad 


gnated "TENTH", "ELEVENTH", "TWELFTH" and "FOURTEENTH" , 


Dated: New York, N.Y. 
December 10, 1970 Yours, etc., 


LEE RANKIN 
EDS, ESQS. “Orporation Counse! 
ay Attorney for Defendant | 
N.Y. 10038 Iffice & P.O. Address 


Municipal Building 
erivtied |! Roro’ sh of Manhatt 
Robert O. Lowery] New «ork, N.Y. 10007 
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ADMINISTRATIVE SEPARATION OF LIMITED PERSONNEL FROM THE FIRE 
DEPARTMENT 


(Omitted here but printed at P, JA34) 
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PLAINTIFF'S STATEMENT UNDER RULE 9(q) 
(Filed August 18, 1975) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


- - - «- i - - -«- - -_ «- - - - - -* 


CONSTANTINE MONTAGNA, 
Plaintiff, 


“-against- 
JOHN T. O'HAGAN, as FIRE COMMISSIONER 
OF THE CITY OF NEW YORK and as CHAIRMAN 
and TREASURER OF THE FIRE DEPARTMENT 


PENSION FIIND (ARTICLE 1) and the TRUSTEES 
of the FIR= DEPARTMENT PENSION FUND, 


Defendants. 


The following are material facts as to which no triable 
issues exist: 

Plaintiff's Exhibit "I" attached to the instant complaint 
is a communication on the subject of the re-evaluation of tne 
plaintiff by the Chief Medical Officer of the Fire Department 
of the City of New York to the Fire Commissioner stating in 
substance that it is the opinion of tite committee of Medical 
Officers referred to that the plaintiff be *** continued in 
Limited Service (emphasis supplied). 

Plaintiff's Exhibit "2" is the decision of Justice Fein 
of the Supreme Curt of the State of New York, County o* New 


York, before whom the case of SARROSICK et al. -v- LOWER, et 


al., of which the instant plaintiff was a party, This case is 
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Plaintiff's Statement Under Rule 9(g) 


not reported but the matter was appealed to the Appellate Di- 
vision, First Department and unanimously affirmed, without 
opinion and thereafter leave was sought to appeal to the Court 
of Appeals which was also denied, This decision as well as 

the complaint in the State court show no reference to the I4th 
Amendment of the United States Constitution or to Article | of 
the State Constitution. Examination will, however, show that 
Justice Fein's reference to the Constitution concerned itself 

to Article V, section 7 which was pleaded in the complaint and 
dealt with the fact that membership in the pension system of 

the Fire Department was a contractual right which could not be 
diminished or impaired, This was completely ignored by the 
Court for the latter made no distinction whatever as to Article 
| members of the Pension System, As a matter of fact, the only 
point raised by plaintiff was that there should be no distinc- 
tions between Article | and Article IB members who were assigned 
to the “light duty squad", In the instant case the equal pro- 
tection of the laws clause of the 14th Amendment urges that even 
amongst Article | memoers there are distinctions, There are no 
Article IB members in the instant litigation. 


The State Supreme Court complaint and the amended answer 


show the allegations of the instant answer to be specious es- 
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Plaintiff's Statement Under Rule 9(g) 


pecially when read with the transcript of the record which will 
be handed up as Plaintiff's Exhibit "5", Firstly, the original 


complaint and the amended answer merely attempt to deny certain 


conversations which the plaintiffs in Sarrosick claimed to have 
had with certain individuals in the Fire Department to remain 

on the light duty squad and the rights of those plaintiffs de- 
pended upon a certain quota system (Plaintiff's Exhibit tiger) 
Chief Muller and Lieut, Dohert, both testified at the trial 

in Sarrosick that the retirement of the plaintiff was due to 
budget certification and not to a recommendation that plain- 
tiff was unable to perform his light duty work. The latter is 
the basis for plaintiff's contention of the failure to apply 

the laws equally amongst members of Article | and thus contrary 
to the United States Constitution as well as the companion State 
Constitutional provision, Put another way, shoul» Ac.ainistrative 
Code of the City of New York, section B19-4.0, subdivision a, 
paragrapn 4 when applied to a fireman who is on the light duty 
squad for a non service-connected disability be treated dif- 
ferently than one who falls within subdivision A, paragraph 2 


which applies to service-connected disability firemen who are 


allowed to remain without interruption until reaching mandatory 
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Plaintiff's Statement Under Rule 9(g) 


retirement age of 65 years. 

The affirmative defenses of defendants of 

res judicata should be dismissed because the cause of ac- 
tion in this Court is different from the action in the Suoreme 
Court of the State; 

this Court does not lack jurisdiction because Title 28, 
United States Code, Section 1343 is invoked and the claim is 
predicated upon the provisions of Title 42, United Staze Code, 
Section 1983, in that the plaintiff was wrongfu:’y retired from 
the Fire Department in violation of his rights as a citizen of 
the United States, unde: the Constitution of the United States, 
particularly with respect to his rights to the Equal Protection 
of the Laws pursuant ‘o the Fourteenth Amended thereto and the 
Constitution of the State of New York, Article 1, Section 11; 


the matter in controversy exceeds, exclusive of interest 
costs, the sum of ten thousand (*10,000,00); Dollars; 


plaintiff has exhausted all of his rights and remedies in 
the State Courts; 
both the Statute of Limitation and Laches are dismissible 


because the New York State Law governs these and not the Federal 


Law; the 6 year statute of limitation governs which has not yet 
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Plaintiff's Statement Under Rule 9(g) 


expired since the retirement of the plaintiff, in fact, took 
place on October 2, 1969; laches, too, does not govern, because 
the statute of limitations has not expired and defendants have 
not shown any act or damage or delay in bringing this cause of 
action. 

in Plaintiff's opinion, there are no issues of fact to be 
determined, except that there are fwo issues of law to be de- 


termined by the Court: 


1. Are defendants "light duty" classification affecting 


two classes of employees who have sustained either service- 
related or non service-connected disabilities violative of the 
Equal Protection Clause of the Fourteenth Amendment to the 
United States Constitution and companion New York State Con- 
stitution, when one class of employees, having sustained ser- 
vice-related disabilities, is permitted to remain in limited 
service until reaching mandatory retirement age thus preserv- 
ing their full retirement benefits and allowance, while the 
other class of employees, similarly circumstanced, but having 
incurred non service-connected disabilities, is retired from 
service at the discretion of the Board of trustees prior to 


attaining maximum retirement age notwithstanding that such 
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Plaintiff's Statement Under Rule 9(q) 


a forced retirement under these circumstances adversely dimin-= 


ishes and impairs their full retirement privileges? 


a) Has this so-called "light duty" classification, which 


arbitrarily distinguishes between the two classes of employees 
sustaining service-related and non service-connected disabil- 
ities, denied plaintiff equal protection of the laws when pur- 
Suant to Section B 19*4.0, subdivision a, paragraph 4, of the 
Administrative Code of the City of New York, he was assigned 

to "light duty'’ but thereafter prematurely and wrongfully re- 
tired on a non service-connected disability prior to his reach- 
ing mandatory retirement age? 

2. Although plaintiff was a party-litigant in an earlier 
equity action concerning his wrongful retirement, are defendants 
not prec’ ded from collaterally estopping him for raising the 
central and novel issue at bar since that issue was neither 


part of the pleadings nor ever litigated in the previous suit? 


Dated: s A st 15, 1 

pati sastiaida a79 Howard C, Fischbach 
HOWARD C._FISCHBACH. 
Attorney for Plaintiff 
78-15 221 Street 
Flushing, N.Y. 11364 
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PLAINTIFF'S RULE 16 OF THE RULES OF CIVIL PROCEDURE 
RULE 16 OF THE RULES (pp. JA73-JA77) - 
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Defendants’ Motion for Summary Judgment 
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DEFENDANTS ' STATEMENT UNDER RULE 9(g) 
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(pp. JA80-JA83) 
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in i HAIR MATERIAL FACTS AS TO 
RE DEPART- WHICH DEFENDANT: 
t NTENL THERE IS NO 
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IRIEL 
t r f e General sles of this 
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L TNA LE lal fact as to whicn 
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jew Yorr iw for Jiability vased 


with respect nat ground, 


“ ~ 4 4 or ; 
ALOWLN fact are not in dispute: 
, 4 a . 
ALLe Ke ln paragray ec of the 


redicated upon the provisions 


1c, ect ! 1j53 is tnat ne was 


2. Plaintiff was retired on ordinary ulsability on 
ctober 2, ly¥ty on the application of tne Fire Commissioner. 


(nis actton-was instituteu uy Prili'ng of the 


le 


camniaint nor about April 2c, iv] 


' motion 


Db. Tne second ground for tne defendants 
is that the complaint is barred uty res judicata and collateral] 
estoppel. with respect to this ground, uefendant alleges 
the followin;: facts are not in dispute 

ie nm or avout November lo, 1970, Constantine 


Montagna, the plaintiff tn tnis action, commenced an action, 


among other plaintiffs, tn tne New York State Supreme Court. 
A copy of the complaint in said action is annexed nereto as 
Exhibit "A*. 

Zs ‘he title f aj iction was 

SUPREME COUR F He SA, F NEw YORA 


RAYMOND 3S. SARRCSKICK, CONSTANTINE 
MONTAGNA, TIMOTHY A. O'CONNOR, LOUIS 
SHAENER, PETER S. BEKISZ, EDWARD T. 


MALONE, ROwtRT M. REILLY and JAMES 
NS 
» BURNS, 
Plaintiffs, 
~apainste- 
ROMER’ - LOWENY, as Fire Commis- 
sioner of tne City of New York, and 


Ss Chairman and Treasurer of the 

ire Lepartment Pension Fund 

(Article I) and Chairman of the Fire 
epartment Pension Fund (Article I-b) 
anu the board of Trustees of the Fire 
epartment Pension Funds, 


c 


vefenudants. 


The action was litisateu under New York Count, 
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Exhibit - Defendants' Statement Under Rule 9(g) 
(pp. JA80-JA83) 


de. Plaintiffs tnereafter int ie€ave to appeal 
to the Court of Appeal from tne rdaer f tne Appellate 
Divist » whic Otion wa Jenlea oONY. ¢d 529). 
Jated August 15, 1LY7»5 


Respectfully suomitted, 


« 


W. OEKNAKD RICHLAND 
sorporaticn Counsel 

[ty ot New York 

Ltorney for Jefendants 
Municipal thuiliding 

New York, New York 10007 


¢ 


— 


Assistant orporation Counsel 


EXHIBITS ANNEXED TO FOREGOING DEFENDANTS' MOTION 
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EXHIBIT A - VERIFIED COMPLAINT IN SARROSICK V. LOWERY 


(Omitted here but printed at p. JA64) 


EXHIBIT B - DECISION BY FEIN, J. (N.Y. SUPREME COURT IN 
SARROSICK V. LOWERY 


(Omitted here but printed at p. JAIS5) 
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EXHIBIT C - NOTICE OF APPEAL TO APPELLATE DIVISION 
IN SARROSICK v. LOWERY 


POITIE GF APYRAL 


SUFHS4S COURT OF THE STAIS OF NEW TORK 
COUNTY GP KEW YORK 


en < ee oe ee ee ee eee eee 


RAYMORD §. SARROGICK, CONSTANTINE MONTAGNA, 
TIMOTHY A. OTCCANOR, LOUIS SILI, Mek B. 
BEKISZ, EUMARD T. MALONE, ROBERT M. Ke ILLY 
end JAKES J. BURKS, 


Plaintiffe, 
~azainst~ 
ROBERT 0. LOWERY, as PIRES COMISSSORR OF THE 
CITY OF NEW YORK, and oy CLATRMAR and YREATUER 


of the FIZ DEPARTMEAT se SION FOND LANIICLE 4 

and CHAINAN of the Fis DEPARTmi ReosiIcd F 
FUND (AXTICLE IB) and the KXARD ©.” THUSTESS of 

the FIR‘ DEPARTMENT PENSICN FUNiS, 


Defendants. 


mowees wos nana nX 


PLEASE TAKE NOTICE that the above nared plaintiffs hereby 
eppeal to the Appellate Mvision of the New York Supreme Court 
2 and for the First Department from 911] interwediate orders and 
from a judgwent entere i in the above entitled action dismissing 
the complseint in favor of the defendants egainst the above naved 
plaintiffs, entered in the Office of the Clerk of the Count, of 
Ney York on the 9th day of April, 1973, and this appeal is taken 
Trow each end every pert of said orders and of said judgmen. es 


well as frow the whole thereof. 


Dated: New York, April HN, 1973. 


Yours, ¢etc., 


RAEL & LERTG 
TO: MORMAN REDLICL, ESQ, Attornuvs for Plaintiffs 
Carpontion Counsel oe« 
Aviornyy for atte. 
a 


~ 
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EXHIBIT D - APPELLANTS' APPELLATE DIVISION BRIEF IN SARROSICK 


v. LOWERY IN SUPPORT OF DEFENDANTS*® MOTTON 


‘ ree To be arsucd by 
é . Howard C. Fischbach 


t . ’ ' -enLcIa 
} New York County Clerk's Index No. 63/6//0 


= 


SS 
& ow 
Sinreme Court 

OF THE STATE OF NEW YORE 
ApPF! tt, TE DiviSION First DEPARTMENT 


RAYMOND S. SARROSICK, CONSTANTINE MONTAGNA, 
TIMOTHY A. O'CONNOR, LOUIS SHAENER, PEVER S 
BEK!ISZ, EDWARD TT. MALONE, ROBERT M. REILLY and 


JAMES J. BURNS, 
Plaintiffs-Appellanis, 


-against- 


ROBERT O. LOWERY, as FIRE COMMISSIONER OF Th.- 
CITY OF NEW YORK, and as CHAIRMAN and TREASURER 
of the FIRE DEPARTMENT PENSION FUND (ARTICLE I) 
end CHAIRMAN of the FIRE DEPARTMENT PENSION 
FUND (ARTICLE IB) and the BOARD OF TRUSTEES of the 
FIRE DEPARTMENT PENSION FUNDS, 

Defendants-Respondents 


APPELLANTS’ BRIEF 


ISRALL & LEt 
Attoreys for Plaintiff-A,pellants 
170 Broudway 
By New York, New York 
964-0919 


— 


(Pp. JA87-125) 
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*REME COURT OF THE STATE OF NEW YORK 
APpPLLLATE DIVISION — FIRST DEPARTMENT 


EE OO es ae Ee ER ek i ae ee 


—_— 


“YNOND S. SARROSICK, CONSTANTINE MONTAGNA, 
NOTHY A. O*CONNOR, LOUIS SHALUER, PETER 

. BEKISZ, EDWARD T. MALOUC, ROUERT ft. 

KLILLY and JAMES J. BURNS, 


Plaintiffs-Appellants, 
~against- 


| 


VOUERT O. LOWERY, as FIRE COMMISSIONER OF 

CITY OF NEW YORK, and as CHAIRMAN 
amd TREASURER of the FIRE DEPARTMUNT 
PENSION FUND (ARTICLE I)and CHAIRNAN 
of the FIRE DEPARTNLWT PENSIOI Fuilbp 
(ARTICLE Ib) and the BOARD OF TRUSTEES 
of the FIRE DUPARTNENT PLUSION FUNDS, 

De fendants-Respondents. 


v 
- — xX 


PLAINTIFFS~APPELLANTS*® BRIEF 


l. Were plaintiffs’ contractual rights, conferred 
pon them by the Adiniinistrative Code Pension Fund provisions 
ind guaranteed by the State Constitution, not breached, 
‘tmninished or impaired by the illegal and improper actions 

defendants? 

The Court below ignored this basic general issue. 

2. Do State “onstitution Article 5, Section 7 

Administrative Code, Sections B 19-4.0 and B 19-7.83, 
itilicable respectively to Article I and [b membership in 


Vension Fund, not coufer such coutractual rights upon 
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» could be enforced in 


plaintiffs which jurisdictionally 


my ity? 
The Court below expressing doubt upon this issue, 


nevertheless, assumed jurisdiction only because of defen- 


dants® failure to object thereto. 


(a) Were plaintiffs Nontagna and HNalone 
in the absence of positive certificetions 

by the tMedical card that each of them was 

unable to continue perfornance of his 

r°* on the Lis Squad, 


of Article 


assigned **light duty 
not illegally retired as members 
I (Section b 19-4.0). 


The Court below ignored this issuc. 


(b) Inder the circumstances Gd the evidence 
case, were plall ffs Montagna and 


not iilegally retirec by the Fire 
yer by reason of »ir medical 


ation findings that each of their 
henged and 
Squad 


conditions remained unc 
srited continuance on the bo 
to continue performance of **light duty’® 


which it recommended, 


The Court below ignored this issue. 


(c) Were all other plaintiffs, except Reilly’, 
cle Ih members, not illegally 
retired by faiiure of the Medical oard to 
make posifiive c rtification in each case of 
inabil:ty to continue performance ot **light 
duty®*® but, iwstead, made extraneous 
findings that each may engage ina sled eben 


Suitable sedentary occupation wae? 
1 i 


The Court below answered no. 


illy coercised into bis 
Department ’s prior 


acceptance f tie: Fae 
stated condition and premise CO promote hls 
to uttalion Chi2f iff h would Sabmit this 

r FOG. mn pape rs and Was he Chus 


noneserviace. 
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(e) Did acceptance and continued per formance 
of **light duty®® on the LS Squad by all 
plaintiffs, except Railly, prior to their 
retirements, not estop defendants from 
subsequently considering whether the 
**right’® to **‘light duty’® was justified. 


The Court below answere. No. 


(f) Was not the evidence overwhelmingly in 
plaintiffs’ favor that promises were made by 
the Fire Commissioner, through his subordi- 
nates, to extend and/or retain plaintiffs’ 
services of ‘*light duty’’ until each reached 
mandatory retirement age of 65 years. 


The Court below answered No. 


(g) Do not the words **subject to the rules 
governing such force, wen? as they appear 
in Section B 19-4.0, sub-paragraph 4, in 
relation to assignments of ‘*‘light duty’’® 
to Article I membership and as implied and 
applied to IB membership, exclude the quota 
system @stablished and utilized by the Fire 
Commissioner “9 replace incumbents already 
serving on t)- LS Squad who wers never 

certified, as required by law, as unfit 

to continue their performance of ‘*Tight 

duty’’. 


The Court below answered No. 


NATURE OF THE ACTION AND FACTS 


ee ee Oe ES LE ST 


From the commencenent of their employment in 
the New York City Fire Pepartment to the dates of their 
reapective retirements on so-called non-service connected 
thuabilities, plaintiffs were members of either Article 
or Article IB of the Fire bepartment Pension Funds. 

Through civil sexvice promotional examinations, 


» ? 


of them attained superior ranks from Lieutenant to 


Ylion Chie£ with total service rangsny between Lo 


- ee 
_~ AE Le OF. erate. 
RT 


Oo 
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Although the theory of this ’ raises no 
stion of a review whether plaintiffs’ disabilities 
re incurred in th line of duty or othe: ise, the ycrnmane 
ts show that all laintiffs x off **laight duty? °® 
ject to the terms and conditions cont t 
ropriate Administrative Code provisions, more fully 


iscussed in our Point II, pp. 8, 9, infra. Piaintiffs 


epted their assiynments of **light duty®*’ at varicus 


mes and scrupulously then refrained fro: lling appli- 
tions for service-connected disabilities cause of their 


>ollective desire to remain in service and assert their 


»~ 


re Department membership rights preserved to them under 
Administrative Code and guaranteed ry New York 
t22 Constitution. 

Instead, after satisfactorily ; rforming ** light 
<y¥°*® for which each of them was commended and duly 
r{ified from time to tine Hy the Fire | partment Nedical 
‘rd as fit to continue to render **light duty’?® work, 


entary in character, plaintiffs were thereafter illee- 


~ 


retired on noneservice connected disabilities 


tougn each of them was willing, able and entitled, by 


“* Co continue performance of ‘**light duty’*’* theretofore 


Tanteed them, 
Lyven without pursuing so*called yuestions ot 
Vas eyedly raised by defendants® speciou lenlals, 1 Js 
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plaintiffs® contention, nevertheless, that in the absence 
t ’ ’ 

> 


of a specific positive fin-ing or certificition by the 


Medical Board that each plaintiff was unfit to thereafter 
perform *‘*light duty’’, te sh he had previously been 
duly assigned, he thereby was itled, as a matter of 
vested right to remain,in that status and not be compelled 


to retire. Put another way, the applicable Administrative 


Code provisions on retirement may not be used to compel 


retirement of a member of the Fire Department Pension 
) Fund so long as he remains fit to perform his ‘*light dut 
and until he reaches mandatory retirement aye of 65 years. 


THE OPINIONS 


l. Before trial of this eyuity action, plaintiffs 
moved for ee OE under Rule 3212 (b) and judgment 
on the pleadings under Rule 3211 (bd). The Court (Riccobon. , 
J.) (pe A7ea) having failed to dispose of both branches of 


the motion, by letter application seeking reargument, 


recalled his memorandum decision of May 11, 1972 and 


substituted in its place a memorandun decisioi which denied 
(a) summary judgment on finding that issues of fact were 


vtesented requiring a plenary trial, and (b) judgment on 


e , : 
tie pleadings without prejudice to a renewal thereof because 


that branch of the motion was premature after permitting 


‘endment of defendants’ Answer. 
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(a) The relief Ought required a Review 4vallable 
only in an Article 78 proceeding despite the fact that 
plaintiffs* counse) urged that their case was one in 


equity for specific 


rights. The 


justice 


rformance of Constitutional Contractual 


Walved aside 


this jurisdictional] 


question on the ground Only that defendants had failed to 
raise any issus in that regard; 

(b) although the évidence supported a conclusion 
that each plaintiff became disabled by appropriate deter- 
minations of the Medical Board, these, neve theless, were 
non-service connected; 

(c) the evider **hardly supported*®® a conclusion 
that contracts were made, urged by | laintiffs, by which 


*“*light duty** performed by plaintifts wa: extended for 
’somises by the Fire Department to keep plaintiffs on that 
‘SSignment if th y would accept non-service connected 
retirements until mandatory retirement age ot 65 years 
OFs Sooner, if found unfit by the "Medical board to perform 
tose tasks; 
(dq) doubt existed th: officials of the Fire 
“partment could bind defendants to such contracts, but if 
*Y Could be so bound, then plaintiffs were not entitled 
’ Che relief sought, even assi ng that representations 
‘ promises re made; 
(ce) fhe Nedical Hoard a Ttud rOoperly on plaine 
Peta ents upon the bis ( Oi "Ss applications, 
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though the Medical Board in each instan found plaintiffs 


sapable of engaging ‘‘in a suitable sedentary occupation’ *® 


and despite plaintiffs contention otherwi: that e@ch of 
them was thereby «,ualified for continuance in his light 
duties; 

(f) in referring to Section b19-7.84 as inap- 
plicable but that, instead, Section B-7.83 was the correct 
section, the Court dwelt on that fact despite plaintiffs’ 
bvious intention to rely on the latter ‘ction; in any 
‘vent, holding plaintiffs were not entitled t their 
relief in view of defendants tiring th 
connected disabilities even whén Medical Board us 
words **may engage in a suitable serentary occupation,’ 
those words di’ not denote a recommendation that plain- 
tiffs be allowed to perfer duty’*® on continued 
io Squad status; 

(g) the 

*mSion fund, .99 U 
ause the court of Appeals 
itrative Code section 119-4 
“agraph 2, applicable to service-econnec 
ther than to non-service 
eyually misp! 
in that the 1 


rvyvic 


the instant 


’ 


D2 


re te 
Oe As ee TN I ee es di et Ph car a 
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(i) there was no right to light duty since 


there was no issue whether the disability was or was not 


service connected and furthermore that retirement on 
’ f 


ordinary disability was appropriate because there was no 
finding of qualification for light duty. (emphasis supplied) 


— 


STATUTES INVOLVED 


NEW YORK STATE CONSTITUTION 


**Article 1, Section 1l. [Equal protection of 
laws;***} No person shall be denied the equal 
protection of the laws of the state or any 
subdivision thereof.*****»* 

z+ @ 8 


**Article 5, Section 7. (Nembership in retirement 
systems; benefits not to be diminished nor 
impaired. ] 
After July first, nineteen hundred forty, 
membership in any pension or retirement system of 
the state or of a civil division thereof shall be 
a contractual relationship, the benefits of which 
Shall :.ot be diminished or impaired. Adopted by 
Constitutional Convention of 1932; approved by 
the people Nov. 8, 1938.°” 

ss  & ¢ 


ADMINISTRATIVE CODE OF 
THE CITY OF NEW YORK 


a a ee ne. eee 


**Secticon B19*4.0 Payment of pensions; disability; 
retirement for service. ~ a. ‘Ihe board of trustees 
Shall retire any member who, upon an examination, 
as provided in subdivision d of this section, 

may be found to be disqualified, physically ox 
mentally, for the pertormance ot his duties. 


Such momber so retired shall receive from such 
penston fund an annual allowane or pension as 
provided in thas section, In every cas viechs 
board shall deteamans the cirecurcitances Chereok, 
Wel such ponuston or allowance soo allowed as 
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to be in lieu of any salary received by such member 
at the time of lis being so retired. ‘The depart- 
ment shall not be liable for tne vayment of any 
claim or demand for services thereafter rendered, 
and the amount of such pension or allowance shall 
be determined upon the following conditions: 


1. In case of total permanent disability at any 
time caused in or induced by ths actual perfor- 
mance of the duties of his position, the amount 

of annual pension to be allowed shall npt be 

less than three-fourths of the annual compensation 
allowed such member as salary at the date of 

his retirement. 


2. In case of partial permanent cisaLility at 
any time caused in or induced by che actual 
performance of the duties of his position, which 
dasqualifies him only from perro.cnming active 

duty in the uniformed force, the nember so disabled 
shall be relieved by the commissioner from active 
service at fires and assigned tu the pearformanc2 
of such light dutiss us a médical officer of sucn 
department may certify him to be -jualified to 
perform, or he shall be retired on his own 
application at not less than three-fourths of his 
Salary at the date of his retirement from the 
service, on an examination, as provided by 
subdivision d of this section, showing that his 
disability is permanent. 


3. In cese of total permanent disability not 
caused in or induced by the actual performance 
of the duties of his position, which snall occur 
after the expiration of ten years’ service in 
such department, the amount of annual pension 

to be allowed shall be oneehalf of the annual 
conipensation allowed such member at the date of 
his retirement from the service. 


4. In case of partial permanent disalility not 
caused in or induced by the actual poer?ormance 

of the duties of his position, which may occur 
after ten years’ service in such department, 

the member so disabled may be relieved by the 
commissioner from active service at fires, but 
shall remain a member of the unirormed force, 
Subject to the rules yoverniny sich force, and 

be assiyned to the performance of svcn Light duties 
as a medical officer of sucn departieut may 


we 
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certify him to b= yualified to perform, or, if 
such member be retired after tie expiration of 
ten years’ service the annual allowance to Le 
paid to such ménber shall be one-half of the 
annual compensation allowed such member at the 
date of his retirement from the service. 


5. In case of total permanent disability not 
caused in or induced by the actual performance 
of the duties of his position, which may occur 
before the expiration vf ten years’ service in | 
such department, the amount of annual pension to 

be allowed shall be oneethird of the annual 

conpensation allowed such member at the date of 

his retirement from the service. 


6. In the case of partial permansnt disability 
not caused in or induced by the actual performance 
of the duties of his position, wiiich may occur 
before ten years’ service in such depar tmnt, the 
member so disabled shall be relieved by the 
commissioner from active service at fires, but 
shail remain a member of the uni formed fore<, 
subject to the rules governing such force, and ve 
assigned to the performance of such light duties 
as a medical officer of such department may 
certify him to be qualified to perform, OF, if 
such member be retired before the expiration of 
ten years’ service, the annual allowance to be 
paid to such member, shall be onzethird of the 
annuel compensation allowed such "si ber at tie 
date of his retirement from the S2rvice.°* 


+a 


**section B19-7.83 Retirement; for ordinary 
disability. — Medical examination cf a member in 
city-service for ordinary d.salbility shall Le 
made upon the application of che commissioner, OF 
upon the application of such meitber or of a person 
actiny in his behalf, stating that such member 1s 
physically or mentally incapacitated for the 

Sriip later age of duty and ought to be retired. 

If such medical examination shows that such member 
is phys icaily or mentally incapacitated for the 
performance of duty and ought to be retired, 

the medical board shall so report and the hoard 
shall cetire such member for ordinary disability 
not. less than thirty nor more then ninety days 
efter the execution and filiny ot ‘pp Jricatron 


therefor with the pension fund. (43 added by 
beds LHERs HOe t2% estrus’ tue 
La 


a 


**Section 487a-19,0 Terminetion of S€rvice of 
members of unifor =d force Lecause of Superan 
Muation. -a, io Member of the uniforme. fore - of 
the fire department =xcept m-dical Officers, who 
is or hereafte;, attains the ag= of 65 years Shall 
continue to S€rv2 as a member Of such forc- but 
Shali be retire; and placed on ti= Y=NS1On rolls 
Of the “d2partment, Provided howe ver, that any 
member who is not sliygibl= for F=tirement at ay> 
65, shall continue to s-rve 4S @ rember only 
until such tim 48S he becomes C€ligible fg) such 
P2nsion retirement: 


z= e£ ek & 


NUW YORK cIry CHARTER 
re, ae 
CHAPTER 19 
FIRL DEPARTHENT 

een. 


ction 48], Department Commissioner - 
Shall be a fire department the head 


the Commissioner,» 


**Sectic Tae Commissioner 

Sole anw exclusj 2 ROWER are! 5p: rforim all duties 
for tie vovernnens, Uisciplin ¢ Management 
nen LOVE ENN i : “tas . 

Maintenance and direction of Che Fire dapartment 
and tha PTEM1ses ami Property in the custody 


thereof, (empnasis Supplied), 
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POINT I 
ee 


UNDER THE CCNSTITUTION OF THE STATE OF NEW 
YORK, PLAINTIFFS * NEMBERSHIP I} THE FIRE 
DEPARTHENT PENSION FUNDS AS ESSALLISHED BY 
THE ADMINISTRATIVE CODE OCF THI: CITY OF NEW 
YORK, MANDATES A CONTRACTUAL Rij LATIONSHIP, 
THE RIGHTS OF WHICH MAY NOT BL BRLACIHED, 
DININISHID OR IMPAIRED AND WHICH RIGHTS THE 
COURTS MAY SNFORCE IN EQUITY, 


es ee ree oe we 


-——_—— 


ane cena ansmrenteesennae 
(a) 

Although defendants failed to raise tho issue 
whether plaintiffs rights were enforceable in equity for 
specific performance, the Court below, nevertheless, made 
the gratuitous Observaticn t!a* no cases **have been found 
and none have been cited to the court granting the kind of 
relief sought in an equity action.’* (p. A95-a) 

We repeatedly stated that plaintiffs were not 
seeking veview of “heir retirements. Thus, the Court 
below erred in ignoring our citat.cns of Undernili v. 


ee ee eee 


Valentin 2 267 App. Div. 778 (1943) and, City of Buffalo 


¥ Tater: tional Railway Co., 135 Mise, 504, ati*d, 232 
“DP. Div. 863 (1930) to su, cx r coutention of eyuitanle 


*nforcement as proper in this action. 
Article 5, Section 7 Of the Constitution of the 
“tate of New york provides; 


*“*After July 1, 1949, membership in any pension 
or retirement system of the state or of a 
Civil division thereof anall_be_a_contractual 
roletionship, the benef: s of SUC) iit not 


i 
24-0 "°° (hinphasis added) 


12 


—— « 
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It is so well settled as to reyuire no elaborate 
citation that the pertinent constitutional provision spe- 
cifically provides that the relationship between the 
appropriate parties is a contra tual one. Birnbaum Ve 


New York State Teachers® Retiremeit System, 5 N.Y. 7d l, 


re 


rev°d, 3 A.D. 2d 815, 176 NLY.S. 2d 984 (1958); and 
Carroll v. Grumet, 281 App.|Div. 35, 117 N.Y.S. 2d 553 
(1952). Furthermore, the rights and duties of plaintiffs 
are fully set forth in Section: B19-4.0 (p. 8, 3 ) and 
'19°7.83 (pe. 10 » of the Administrative Code of the 
City of New York. 

The contract relationship here is based upon 
constitutional and ~ ._ =story provisions, and thus the. ~ 
exists no obstacle to its enforcement by a cou:* equity 


‘nan action fer specific performance. Underhi 1 v. 


ew ee 


Valentine, 267 App. Div. 778 (1943); and, City of Buffalo 
ee 


— 


¥. International Railway Co., 135 Misr. 5045 aff*d, 232 


ab, 868 (1930). 


++ a. 


Our cited cases uniformly hold that a contract 
"USE possess certain elements for a court of equity to 


"xercise jurisdiction to compel its performance; it nusi 


“e upon a valuable consideration; it must be reasonably 


‘ertain as to its subject matter, its stipulations, its 
-“Tposes, its 


parties and the circumstances under which 


Le 


“+ WAn made. Stokes v. Stokes, 148 N.Y 40% (i896); 
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Winne v. Winne, 166 N.Y. 263, 273 (1901); and, tilahaney v, 


Carr, 175 W.Y. 454, 461 (1903). 


The provisions of the Administrative Code, pp. 8-10, 
supra, set forth, in effect, a unilateral contract, subject 


only to one express condition, that is, the performance 


of **light duty’’® by those entitled to its benefits, 
That condition having been fulfilled, the pertinent provi- 
sions were thereby converted into a bilateral contract, 
capable of specific performance. Cochran v. Taylor, 27: 
N.¥. 172, 183 (7377). ag ae 

The contractual relationship alleyed in the 
complaint contains all of the foregoing elements which 
are pleaded in paragraphs thereof number=d **Lighth?® * 


through **Pifteenth’* of the Complaint and clearly esta- 


vlish the relief sought by plaintiffs. (pp. A34-a-A4lea). 
It is crystal clear that the purpose of this 

ection was not to enforce the performance of a public 

of ficial duty, but rather to enforce ih: performance of a 

Contractual right. 


POINT II 


ee 


AS A MATTER OF LAW, PLAINTIFFS ASSIGNMENTS ‘ro 
**LIGHT DUTY®*® UNDLa& EITHER ARTICLE I OR ARTICLE 
IB OF THE PENSION FUNDS VESTED THEM WITH CONSTI- 
TUTIONAL CONTRACTUAL RIGUTS WHICH THE DUPLNDANTS 
COULD NOT BRLACH, DININISH OR IMPAIR WITHOUT 
CONTRAVLUING THE STATE CONSTITUTION AND THE 
ADMINISTRATION CODE, 


Assuming, arguendo, that no question of fact 
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was here raised as to promises by defendants to assign 
**light duty** for acceptance by plaintiffs of non-service 
connected disability retirements, we maintain, nevertheless, 
&s a matter of law, that plaintiffs, by membership in either 

-icle I or IB, were ertitled to continued status on the 

* Squad in the clear absence of positive certifications 
of their inability to perform light duty. Although we 
respectfully urge this Court to accept and make no distinc- 
tion between the rights of members in either category, 
because of the actual extensions to each group of light 
duty as the evidence discloses, we Shall, however, here 
deal Separately with all plaintiffs irrespective of whether 
they were covered by Article I and Article IB. 

(a) 


Plaintiffs Montagna and Malone 
= ener aeecepemeoeainetinstsesnnscneptepasiannans seu eaten 


The testinony of Montagna (jp p, Al27*A160), in 
Capsuie form, showed him to be 59 years Old, appointed to 
the Fire Force on January 1, 1928 from whici he was separated 
On October 2, 1969 by retirement on a noOn*-service connected 
disability; that he was a member of Article I of the 


Pension Fund and thereafter on February 23, 1962, was 


designatec for Right duty on the LS Syuad; that he continued 


Chig Service until the date of his soecalle:) retirement; 
that he Was initially recommended for LS duty by medical 


ficer, Ox, Gabcilove uncon assurance thet he was not 
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being rushec to retirement. 


f The most significant revelation of the circumstances 


of Nontagna*®s irregular retirement came from Lt. D vhert: 
Ye 


a witness for defendants. lie testified (pp. A193-195) 
: that it was the Chief in Charge of the Bureau of Personnel 
and Administration who received his orders from une Fire 
Commissioner; that in each and every instance LSS assignmen cs 
. are approved by the Fire Commissioner; the Fire Commissioner 


did not appear to rebut any part of Montagna’s testimony 
nor of any other witness. For that matter no Commissioner 


appeared to offer any lidht in the dispute and testimony 


involving any plaintiff. 


Doherty produced a letter dated November 25, 1968 


ony, others, which was marked Defendants’® Exnibit D in 
evidence (j1. A-274). This letter order2d tiontagna to be 
processed for retirement despite the .act that it speci- 
tically stated that Montagna’s physical condition ‘*is 
unchanged and it is our opinion that he be continued in 


Limited Service®’, (enphasis suppliéd) This certainly was 
~ LS Le ee es Se es 
> positive certification that Montagna was unable to 
ierform light duty. On the contrary, it was a finding 
by the Medical Board which should have compelled the 
Fare Commissioner to retain 'fNontagna’s ssrvicas at the time 


ene - 5 ; , : , 
‘he thereafter until his physical condition, in the sole 


uGgment of the Medical Board, woulda find him no longer able 
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The precise situation prevailed with respect to 
plaintiff Malone. lie, too, was covered by a similar 
letter dated Nov. 235, 1968. The Record (j)). A-173-174! 
showed that by stipulation between the parties, if called 
upon to testify Malone would say that his aye was $35 years, 
that he was appointed a fireman on November 1, 1938, under 
Article I, and that he was on Nedical leave fron iarch, 
1964, that he then had a conversation 
Schneibel of the Medical Division who 


(Malone) abstain from filing a sérvice-connected disability 


retirement application in return for which he would he 


given duty on the Limited Service Squad; + he accepted 
Such assignment and was wronyfully and allegedly retired 
on October 4, 1969 as a Lieutenant, 

It is obvious that these Article plaintiffs 
performed their light duties and were ec -ified as fit to 
continues their assignments endant Fire Commissioner 
tileyally forced their retirements without regard to the 
constitutional mandate and the provisions of .he Adminis- 

1ction completely ignored the Iledica 
S certification thet each plaintiff was again able 
continue performance of LS duties or of character of 
“ork sedentary in nature as the cases hold. 
The specific guestion is one of first impression 


it concerns the application of pertinent consti- 


hal and statutory provisions Situctlon s1 
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exists in the case at bar where an employee having sustained 


a partial non-service connected disability, rather than one 


which affects service-connected disability cases, is 
y . 


medically certified for **light duty’*, and is assigned and 


subsequently performs such limited duty only to be summarily 


retired thereafter. 


In Matter of Lreen v. N.Y. Dept. Pension Fund, 


299 N.Y. 8, rev’d 273 App. Div. 689 (1949), the petitioner 
there, a Battalion Chief, had been certified as having 
sustained, in the actual performance of duty, a partial 
permanent disability and was assigned light duty pursuant 

to Seétion B19-: 0, subdivision a, paragraph 2 of the 
Administrative Code. He performed his assigned light duty 
and continued such performance until he was involuntarily 
retired by the Fire Commissioner under subdivision b of 

Said Section. The issue before the Court involved the peti- 
tioner*’s right to continue on light duty until mandatory 
retirement age, or, unless found unfit by the Medical board 
to do so. Special Term edutiovtes che pebthioner*s contention. 
On appeal, the Appellate Division, by a divided vote, 
réversed Special Term. On further appeal to the Court of 
Appeals, that Court reversed the Appellate Division and 
Upheld petitioner’s right to continue his light duty as the 
medical officer of the Fire Department had failed to 


Specifically certify hin as unfit to po2rform light duty and 


thus could not be terminated lb, compulsory retirement. 
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Significantly, the theory supporting petitioner’s 


rights in Breen was clearly enunciated by Presiding Justice 


Peck*®s Appellate Division dissenting opinion and unani- 
mously thereafter adopted by the Court of Appeals: 


, shere being no_ finding that petitioner is unfit 


for nme light duty which he was placed under 


paraqraph 2 ot suudavision a, 1am nf the opinion 
tied to maintain lis status under 
SSUeSsCn ane may not be retired under 

On wv. [In other words, suvdivision b does 
noe require the retirement thereunder of a member 
of the department who has been placed on light 
duty under subdivision a, so_lony as he is fit 
for that duty, merciy because le has per forned 
twenty years’ service. If subdivision b had that 
effect it might produce the incongruous result 

of forcing a retirement on less favorable terms 
(half pay) than the member is entitled to by 
voluntary retirement (t'iree quarters pay) under 
Subdivision a. While petitioner has been granted 
three-quarters pay, that seems to »¢ a matter of 
grace rather than right, and_in construing the 
Statute we should consider rights.** 273 App. 


ici 


Div. 689, supra, at p. 695. (Emphasis added) 


Although Breen is perhaps distinguishable from 


the case at bar on the grounds that (1) petitioner sustained 
a service connected injury whereas here plaintiffs*® injuries 
were allegedly non-service connected, and (2) the Courts 
there were asked to construe Section B1%*4,0, subdivision 
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the board of Trustees* Operational Secretary and had 


served the Fire Department for 23 years. lie described the 
differencs between membership under Article I and IB, 
saying that membership in the former cateyory was, prior to 
March 29,:1940, and in the latter instance, subseyguent 
thereto. He stated that it is the Chief in charge of the 
Bureau of Personnel and Administration (true in Chief 
Muller’®s case as it was in liartnett’s and tlassett’s cases), 
who had the autherity pursuant to the Fire Commissioner’s 
designation to make assignments to the LS Syuad (p. 4-190) 
after the Medical Board made the required determination of 
physical inability to perform full fire duties (p. A-190}. 
He also admitted, on cross-examination, that plaintiffs 
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Nontagna and Malone had their last physical examinations 
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on November 25, 1968 when the Medical Board recommended 
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recommendation, both were, nevertheless, contrarily r<«tired 
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Exhibit D = Appellants! Appellate Division Brief in Sarrosick 
Ve Lowery in Support of Defendants! Motton (pp. JA87-JA125) 


He readily admitted that it is the Fire Comnissioner 
who issué€s an order when he désires action (p. A-194) and 
that it is the Chief in Charge of Persounel and Administra- 
tion who carries out that order (p. A-195). 

The Court’s attention is respectfully directed 


to Doherty’s testimony on the meaning of the words ‘ ‘may 


engage in a suitable sedentary occupation®*®. His answer 


(p.- A202) said **Actually, that has nothing to do with the 
Limited Service Syuad. That has to do with the possibilities 
of his employment after vetioanent. That is for the infor- 
mation of the Board of Cxustens. ** emphasis supplied). 

This answer is utterly ludicrous for who would believ2 that 
the Board of Trustees or for that matter anyone in the Fire 
Department would be concerned with a former member’s work 
performance in -vate employment after his services had 


been terminet#u Ly retirement. 


CONCLUSION 


The intermediate orders and-the judgment entered 
in the above action dismissing the complaint should be 
reversed and, instead, judgment should be rendered in 
favor of the plaintiffs for the relief demanded in the 
ccnplaint,. 

Of Counsel Respectfully submitted, 
lloward C. Fischbach 
Tel. 465-4096 ISRALL & LEEDS 
Office & P.O. Address 
170 Broadway 


New York, N.Y. 
Tel. 964-0914 
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EXHIBIT E - ORDER OF AFFIRMANCE BY APPELLATE DIVISION 
At a term of the Appellate 
Division of the Supreme Court 
held in and for the First Judi- 
cial Department in the County 


of New York, on the 17th day of 
January, 1974. 


Present- Hon. Owen McGivern, Presiding Justice 
Francis T. Murphy 
Aron Steuer 
Louis J. Capozzoli, Justices. 


ORDER OF AFFIKMANCE ON APPEAL FROM ORDER AND JUDGMENT 

An appeal having been taken to this Court by the plain- 
tiffs-appellants from an order of the Supreme Court, New York 
County, (Riccobono, J.), entered on the 23rd day of June, 1972, 


denying plaintiffs' motion for summary judgment, and from the 


judgment entered in the office of the Clerk of the County of 


New York (Fein, J.), on the 16th day of April, 1973, dismissing 
the complaint, and said appeal having been argued by Mr. Howard 
C. Fischbach of counsel for the appellants, and by Nina G. 
Goldstein of counsel for the respondents; and due deliberation 


having been had thereon, 
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Exhibit E - Order of Affirmance by Appellate Division 


It is hereby unanimously ordered and adjudged that the 


order and judgment so appealed from be and the same are 
hereby in all things, affirmed; without costs and without 


disbursements. 


Enter: HYMAN W. GAMSO 
Clerk 
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pursuant to the Fourteenth Amendme: thereto ar the Constitu- 
tion of the State of New York, Article I, Sectic 2.” 

After allegir hat the tter i ontrover:s 
exceeds, exclusive of the interest end costs, the sum of 
$10,000, the complaint seek judgment declaring void 
plaintiff's alleged wrongful retirement, mandating his re 
assignment to light duty until he reaches the retirement ege 


of 65 years and grenting him appropri salary and wage 
differential adjustments. 
Plaintiff became a fireman and a member of Article [I 


of the Fire Department Pension Fund on January 1, 1938, and 


nations he attained the rank of Lieutenant end agrregated a 
total service of 31 years. 

In 1962 the Medical Board of the Fire Department 
found plaintiff to be suffering from a partial permanent dis- 
ability not caused in the performance of his duties ane 
recommended that he be assigned to the Licht Service Squad 
pursuant to Section B19-4.0, subdivision A 
the Administrative Code of the City of New York. 

Pericdically thereafter plaintiff's condition was 
re-evaluated by the Board and after his last examination in 
November of 19060 the Board rendered its opinion that his 


condition y unchangea and that he should be crtinued in 
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On or about November 10, 19/0, the plaintif 
together with certain other firemen, commenced an action in 


the Supreme Court, New York County, entitled Sarrosick v. 


Ll. (not officially reported, index number 


6376/1971, aff'd without opinion 43 App. Div. ed 9l1l, 
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rights and contract rights under the pertinent Administrative 
Code provisions allegedly applicable to their membership, 
(41) to obtain a declaration that their retirement was null 
and void, (111) to obtain reassignment to light duty until 
they reached the retirement age of 65 and (iv) to receive 
appropriate adjustments in their wages and salaries. 

In an unreported memorandum decision dated March 30, 
1973, rendered efter trial, Mr. Justice Arnold Fein grented 
Gefendants judgment dismissing the cowplaint. Platntifr 
appealed to the Appellate Division, First Department, and, 
after an affirmance without opinion, sought leave to appeal 
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from the Court of Appeals which application was denied. 
(34 N.Y.2d 514 (1974)). 
On or cbout April 22, 1975, plaintiff filed his 
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raised, briefed or argued the question of whether tnis action 


may be maintained against the defendants since they are all 
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sued in their official rather than individual capacities. 


Sse: Monroe v. Pape, 365 U.S. 167 (1961); City of Kenosha v. 
Bruno, 412 U.S. 507 (1973), Accord: Moor v. County of 


Alameda, 411 U.S. 693 (1973) but cf. cases involving injunction 


against public officials from invading constitutional rights 
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Ex Parte Young, 209 U.S. 123 (1908); Griffin v. County School 
Board of Prince Edward County, 377 U.S. 218 (1964). 

In view of tiiis Court's disposition of this case on 
other grounds, however, it is not necessary 
question. 
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summary judgment is that plaintiff's action is barred by the 
applicable Statute of Limitations. 
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Limitations, the Federal courts have repeete 
rights and other cases that 
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610 (1695); UAW v. Hoosier Corp., 353 U.S. 696 (1966). 
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by statute. Viz: CPLR § 214(2); Swan v. Bozrd of Hirher 
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Laverne v. Corning, 316 F.Supp. 629 (S.D.N.Y. 1970), modified 

on other grounds, 3/0 F.Supp. 6 (S.D.N.Y. 1979, aff'd as 


modified F.2d (2d Cir. 1975); Beyer v. Werner, 


Section 214(2) of the New York Civil Practice Law 


& Rules prescribe a three-year limitation period for actions 


Since plaintiff's claim for wrongful retirement 
srued in October of i969, it is clear that any claim for 
deprivation of civil rights in connection therewith became 
time-barred in October of 1972 and hence his action instituted 
in April of 1975 is clearly barred. 

Plaintiff seeks to circumvent the impact of this 
statute and the above cited cases by characterizing his claim 
as one for impairment of a contractual obligation or liability. 
In seeking to avoid the impact of defendants! second ground 
for summary judgment on the basis of res judicata and/or 
collateral estoppel, however, defendants contend that "the 


only constitutional remedy invoked in the earlier Sarrosick 


" 


case" under the New York State Constitution was that "membership 
in any pension or retirement system of the State or of a civil 


division thereof shall be a contractual relationship the 


beneflts of which shall not be diminished or repaired." 


~ 


In t r wor » not i 1 th clai 
determinable in the t rt tne t 


but by plaintiff's own admission it was 


prior State court proceeding herein. 


Accordingly, plaintiff's contention 


appears to be wholly without merit. If, 
plaintiff's stion is grounded on 4 sO 


barred by the three-year statute of limitations. 
plaintiff here contends, his action is grounded 


contract, then his argument has already be 


It also appears that a claim under § 


by res «judicata or collateral estoppel 


statute of limitations. The essence of plaintiff's 
this action is that he was denied his constitutional 


| State and Federal) rights to the equal protection of 


when the Commissioner made a distinction 


‘employees which had sustained service related 


and the class which had incurred non-service 


4 


abilities, retaining the former in light 


retiring the latter. 


ae | 


between the 


connected 


e 
+ 

ir the 

aii VIS 


respect 


#4) 


Yr 
, 4 
— 
Vus 


barred 


the 


claim in 
(both 
the laws 
class of 


disabilities 


1. 
In his brief on appeal t the Appellate Division, 
Department, in the Sarr ic} ise, plaintiff argued, 
a lia (at IB iy, P >| na +) 


'We ask this Court to hold that, in law, no real 

basis warranting distinction between the provisions 

of B19-4.0 really is justified where all members of 

the Pension Funds, who received light duty, are and 

should be entitled to ltimate disposition 
+} 


» + +}, . ~ , 7 ’ — +4an nf 5 Atal < 
n the theory of equal protection of the laws. 


the same 


Whether an employee has sustained a service 
or non-service connected injury, he has, as a 
member of his pertinent retirement system, specific 
constitutional rights extending to situations where 
a certification of light duty has been granted and 
performed. Protecting only those who sustained a2 
service related disability and deprive othes falling 
into a non-service category, whenever the question 
of light duty arises, would be contrary to the con- 
stitutional rights guaranteed employees suffering 
from either type of disability. To do otherwise 
would establish classifications favoring one over the 
other, thus denying the employee with a non-service 
connected injury of the equal protection of the laws 
under Article 1, Section 11 of the State Constitution. 
The essence of this constitutioiuai right to ‘equal 
protection of the laws' is that all persons similarly 
situated, @6.g. those ictually assigned rather than 
the right to be assigned to perform light duty work, 


must be treated alike. er v. Myer, 271 App. Div. 465, 
66 N.Y.S. 2d 83, motion denied xe App. Div. 823, 

66 N.Y.S. 2d 613, appeal granted 271 App. Div. 869, 

66 N.Y.S. 2d 630, aff'd 296 N.Y. 979 (1946); and 
Mallary v. City of New Rochelle, 154 Misc. 66, 53 N.Y.S. 
2d O43, ati'd Fpp. Div. S75, 5IN.Y.S.2a 91, appeal 
denied 268 App. Div. 914, 51 N.Y.S.2d 758, appeal denied 
294 N.Y. 839, aff'd 295 N.Y. 712 (1944). R19-4.0 abd 
subdivision a, paragraph 4 thereunder and Section 
B19-7.83 must be read together to achieve fairness and 
stability in effectuating a policy of light duty. 

People v. Ryan, 274 N.Y. 149 (1937 A contrary position 


would, again, deprive those similarly situated of the 
equal protection of the laws. 
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In other words, plaintiff made essentially 
same equal protection arguments in the prior State court 
action as he advances here. 

The law is that once an issue has been litigated 


in the State courts, it may not be relitigated in the Federal 


courts. Taylor v. New York City Transit Authority, 433 F.2d 
o> (2¢ Uiz. 170). 


Neither Lombard v. Board of Education, 502 F.2d 
631 (2d Cir. 1974), cert. denied, 420 U.S. 976 (1975), nor 
Newman v. Board of Education, 503 F.2d 277 (2d Cir.), cert. 


denied, 420 U.S. 1904 (1975), have changed this rule. 


— 


Indeed, Judge Gurtein in the Lombard case specifically stated 


that (502 F.2d at pp. 636-637): 


"Of course, where a constitutional issue is 
actually raised in the state court, as it can be 
in an Article 78 proceeding by treating it as 
an action for a declaratory judgment, Matter of 


Kovarsky v. Housing & Development Administration, 
31. N.Y.2d 104. 336 N.Y.5.20 303, 200 N.E. 2d SO2 
(1972), the litigant has made his choice and may 


not have two bites at the cherry. See Thistlethwaite 
v. City of New York, 497 F.2d 339 (2d Cir. 1974). 


In the Newman case the Court of Appeals merely held 
that for a preclusion to be effective "elaborations or 
citations of authority" must be presented in the State court 
proceeding and not just a mere mention of the constitutional 
question. As indicated above, the plaintiff elaborated the 
equal protection argument to the Appellate Division and 


presented it with numerous citations of authority, 


FPrI—83—3-17-72—cOM—9153 
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Brown v. DeLayo, 498 F.2d i173 (1974), a dis- 

h teacher lost in appeal ft n a State courc deterni- 
nation tnat she nm id ICE denied ner cue process rights 


under the United States mstitution and thereafter commenced 


an action in the Federal District Court claiming violations 

of her constitutional rights under 28 U.S.C. § 1343(3) and (4), 

and 42 U.S.C. §§ L981 and 1953. In holding tnat since her 

due process claims had been litigated in the State courts, 

the teacher was "collaterally estopped" from raising them | 
again in Federal Courts, the Tenth Circuit Court of Appeals | 
said (498 F.2d at pp. 1175-1176): 


'The issue is not res judicata because 
that principle ‘applies to repetitious suits 
involving the same cause of action.' Commissioner 
of Internal Revenue v. Sunnen, 333 U.S. 591, 597, 
68 S.Ct. 715, 719, 92 L.Ed. 898. The §§ 1981 and 
1983 claims presented here were not before the 
state courts. However, the state claims and the 
present civil rights claims all depend on the deter- 
mination of the question of whether the teacher 
was denied due process. In this situation the judgment 
in the prior actions ‘operates as an estoppel * * * 
"as to those matters in issue or points controverted, 
upon the determination of which the finding or verdict 
was rendered."' Ibid. at 598. The principle of 
collateral estoppel by judgment precludes the re- 
litigation of matters litigated and determined in a 
prior proceeding. Ibid. 


"x * * A prior state court adjudication of a 
federal constitutional right bars a subsequent federal 
action seeking vindication of the same right. 

Hanley v. Four Corners Vacation Properties, Inc., 

10 Cir., 480 F.2d 536, 538. The rule applies even 
though the federal action is brought under §§ 1981 

and 1983. The Civil Rights Act is not a vehicle | 
for a collateral attack on a final state court judgmenc., 
Bricker v. Crane, 1 Cir., 468 F.2d 1228, 1231, cert. 

denied 410 U.S. 930, 93 S.Ct. 1368, 35 L.Ed.2d 592. 

See also Parker v. McKeithen, 5 Cir., 488 F.2d 553, 

557-558; Tang v. Appellate Division of New York Supreme Cour 
First Department, 2 Cir., 487 F.2d 138, 141-143, 
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Memorandum and Order of Platt, 
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cer deni + U.S a, 34 93.UC. 
lll i Coogan Ci innati 
431 F.2d 1209, 1211. 

"The teacher seeks to avoid 
different issues and parties in the 


actions. As to issues she points to 
back pay, retirement benefits, and c 
of a state official. These are all 
dependent upon determination of thi 


process claim. She voluntarily lLiti 
in the New Mexico murts and had a tf 


yortunictcy to present ner concencions 
t P t ? 


result. Determination cf her right 
between the date of di “ge and tt 
hearing on the proprie £ discharg 


: a 
mined or he appeal before us. 


I the foregoing reasons it is 
plainciff's compiaint herein is both time 
q 


barred and must be dismissed, 


SO ORDERED. 
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, . ae " JUDGMENT DISMISSING COMPLAINT (Filed October 24, 19 
j UNTTEL FILE D 
Mg) UASTEPN IN CLERK'S OFFICE 
—  —— een . -~-------x U.S. DISTRICT COURT ED. NY 
COSTANTINE MONTAGNA, y% 001241975 x» 
Petiti er, TIME A.M 
P.M..... 
- against - 
JOHN T. O'HAGAN, as FIRE COMMISSIONER JUDGMENT 
} OF THE CITY OF NEW YORK and as 
|} CHAIRMAN and TREASURER OF THE FIRE 75 Civ. 602 
| DEPARTMENT PENSION FUND (ARTICLE I) 
| and the BOARD OF TRUSTEES OF THE FTRE 
| DEPARTMENT PENSION FUND, 
i} Defendants. 
| e-------------------------..------------+-- x 
l 
| 
i A memorandum and order of the Honorable 
| Thomas C. Platt, United States District Judge, having been filed 
|| on October 23, 1975, denying the plaintiff's motion for summary 
i 
|| judgment and granting the defendants' motion for summary jyudament 
i 
|| that the complaint be dismissed as being both time and otherwise 
| barred, it is 
i 
| ORDERED and ADJUDGED that the plaintiff 
w | take nothing of the defendants and that the complaint is dismissed. 


Dated: Brooklyn, NewYork 


October 2// , 1975 
/ 
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A 202  Affidasit of Personal Service of Papers LUTZ APPELLATE PRINTERS, IN¢ 


JNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Index No 


CONSTANTINE MONTAGNA, 
Plaintiff- Appellant, 


- against - Affidavit of Personal Service 


JOHN T. O'HAGAN et.al., 
Defendant- Appellees, 


ITATE O EW YORK, COUNTY OF 
STATE OF NE RK O NEW YORK 5S 
I, Victor Ortega, being duly sworn 


depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bron~, New York 


he i 19 ‘ 
To Oe oth 2 ° weprary '’76 “' Municipal Building, New York, New York 10000 


deponent served the annexed 5 ae upon 
\*, BERNARD RICHLAND 


the A.torney in this action by delivering a true copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the herein, 


Sworn to before me, this 9th 
day of ¥ebrary 19 496 


yy . ) 
/7 ’ f ee le 
/ {jf pee re ‘ <2 oo 


b sr , 
/ Nth SP % / JU y 
A ae VICTOR ORTEGA 


ROBERT T. BRIN 
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